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INTRODUCTION 

Pursuant  to  s.  36  of  the  Human  Rights  Code,  R.S.O.  1990,  c.  H.19,  as  amended  ("the  Code"), 
the  Ontario  Human  Rights  Commission  ("the  Commission")  referred  the  complaint  of  Ms.  Sara 
Rubio  ("the  Complainant")  dated  June  18,  1993  to  the  Board  of  Inquiry.  The  complaint  names 
as  respondents  A-Voz  Portuguese  Canadian  Newspaper  Limited  ("the  Corporate  Respondent")  and 
Joaquim  R.  Baptista  ("the  Personal  Respondent"). 

THE  ISSUE 

At  issue  is  whether  the  Personal  Respondent  discriminated  against  the  Complainant  on  the  basis 
of  sex  contrary  to  the  Code  by  initiating  sexual  advances  towards  her  while  she  was  in  the  employ 
of  the  Corporate  Respondent,  and  whether  the  Personal  Respondent  knew  or  ought  to  have  known 
that  such  sexual  advances  were  unwanted.  A  further  issue  is  whether  the  Complainant  was 
constructively  dismissed  when  she  quit  her  employment  following  the  alleged  advances. 

THE  DECISION 

I  find  that  the  Personal  Respondent  did  initiate  sexual  advances  towards  the  Complainant,  and  that 
he  knew  or  ought  to  have  known  that  such  advances  were  unwelcome.  Such  advances  constitute 
a  contravention  of  ss.  7(2)  and  7(3)  of  the  Code.  I  further  find  that  the  Complainant  was 
constructively  dismissed,  and  that  this  dismissal  constitutes  a  contravention  of  s.  5(1)  of  the  Code. 
The  Personal  and  the  Corporate  Respondent  are  jointly  and  severally  liable  for  damages  in  the 
amount  of  $3000.00  in  respect  of  these  contraventions. 

THE  FACTS 

My  findings  of  fact  are  based  on  the  testimony  and  documentary  evidence  proffered  by  the 
following  witnesses:  the  Complainant;  the  Personal  Respondent;  Grace  Rosa;  Ana  Paula;  Maria 
Alice  Lino  Carvaleiro  Baptista;  Maria  Jose  Da  Fomseca;  Ana  Alice  Baptista;  and  Rosemary  Lee. 
Where  the  testimony  of  these  witnesses  differs  on  any  relevant  matter,  1  indicate  the  nature  of  the 
discrepancy;  my  determination  with  respect  to  it;  and  my  reasons  for  preferring  the  testimony  of 
one  witness  to  that  of  another. 
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The  Corporate  Respondent  employed  the  Complainant  in  a  clerical  capacity  from  Monday, 
January  4,  1993  until  Friday,  January  8,  1993,  inclusive,  when  she  quit  her  employment. 

As  articulated  in  her  complaint,  the  Complainant  decided  to  leave  her  employment  with  the 
Corporate  Respondent  because  she  "could  no  longer  tolerate  the  degrading  treatment  that  I  was 
being  subjected  to  by  [the  Personal  Respondent]".  The  details  of  her  testimony  with  respect  to 
that  treatment  are  set  out  below,  following  a  brief  description  of  how  the  Complainant  came  to 
be  working  for  the  Corporate  Respondent. 

The  Complainant  emigrated  to  Canada  from  Chile  in  1978  and  worked  for  some  years  in 
Winnipeg  and  Toronto  as  a  sewing  machine  operator.  She  subsequently  attended  Humber  College 
and  completed  a  10-month  course  that  qualified  her  as  a  welder/fitter.  The  Complainant  worked 
in  this  field  for  one  and  a  half  years,  but  then  sustained  a  compensable  workplace  injury  that 
prevented  her  from  resuming  work  as  a  welder/finer. 

The  Workers'  Compensation  Board  funded  the  Complainant's  retraining  in  micro-computer 
business  applications  and  accounting.  On  completion  of  the  training  program,  the  WCB  assisted 
the  Complainant  in  securing  employment  with  an  accounting  firm,  Cimar  Accounting.  For  a 
period  of  two  months.  Cimar  agreed  to  employ  the  Complainant,  and  the  WCB  agreed  to  pay  her 
wages.  At  the  end  of  the  WCB's  eight-eight-week  obligation  to  fund  the  Complainant's  wages. 
Cimar  could  not  afford  to  continue  her  employment.  Cimar's  principal,  Manuel  Viveiros  had  an 
association  with  the  Corporate  Respondent,  however,  and  suggested  that  the  Complainant  might 
obtain  ^mp'oyment  there.  At  a  meetinCT  in  mid-December  1992  an  agreement  was  signed  by  the 
Complainant,  the  Personal  Respondent,  and  a  W^CB  caseworker.  Th'c  agreernenT  styled  a 
"Vocational  Rehabilitation  Plan",  sets  out  that  the  Complainant  was  being  hired  into  a  clerical 
position  with  the  Corporate  Respondent  for  an  eight-week  trial  period.  From  the  Vocational 
Rehabilitation  Plan  it  appears  that  WCB  was  paying  the  Complainant  during  this  period.  This  was 
confirmed  by  the  Personal  Respondent's  testimony.  The  Complainant  testified  that  she  hoped  to 
secure  full-time  permanent  employment  with  the  Corporate  Respondent  following  the  eight-week 
trial,  and  that  this  expectation  was  based  on  representations  made  by  the  Personal  Respondent  at 
the  December,  1992  meeting. 
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On  January  4,  1993,  the  Personal  Respondent  picked  the  Complainant  up  at  Cimar  and  drove  her 
to  the  Corporate  Respondent's  business  premises.  There  she  met  a  Mr.  Ribeiros,  whom  she 
concluded  to  be  a  part  owner  of  the  newspaper,  and  another  man  whose  identity  she  could  not 
recall.  In  English,  Mr.  Ribeiros  described  the  Complainant's  duties  to  her,  and  advised  her  to 
speak  to  him  if  she  encountered  any  difficulties,  since  it  would  be  easier  to  communicate  with  him 
than  with  the  Personal  Respondent.  The  Complainant's  first  language  is  Spanish,  and  although 
she  understands  Portuguese,  she  does  not  speak  it.  She  does  speak  English.  The  Personal 
Respondent  does  not  speak  Spanish  or  English. 

The  Corporate  Respondent's  business  premises  comprise  one  large  room  with  several  desks  and 
one  smaller  office  in  the  basement  of  a  building.  The  Complainant  worked  in  the  large  room. 

The  Complainant  testified  that  the  Personal  Respondent  initiated  unwanted  physical  contact  with 
her  on  each  day  of  her  employment.  The  Personal  Respondent  flatly  denied  ever  touching  her. 
The  paragraphs  that  follow  summarize  the  Complainant's  testimony.  The  Personal  Respondent's 
version  of  events  is  dealt  with  subsequently. 

The  Complainant  was  seated  before  the  computer  on  the  afternoon  of  Monday,  January  4,  1993. 
when  the  Personal  Respondent  returned  from  lunch  at  about  3:00  or  4:00  p.m.  He  stood  close 
to  her  and  began  talking  and  massaging  her  neck.  This  behaviour  upset  the  Complainant  and 
made  her  nervous,  but  she  did  not  verbally  object  to  the  Personal  Respondent's  actions.  She  did, 
however,  move  her  body  to  show  him  that  she  did  not  like  what  he  was  doing.  Her  explanation 
for  not  saying  anything  to  him  was  that  she  went  completely  blank  and  didn't  know  what  to  say. 

The  Personal  Respondent  behaved  in  a  similar  fashion  on  Tuesday  afternoon,  pointing  out  to  the 
Complainant  that  her  heavy  necklace  had  made  a  mark  on  her  neck  and  then  touching  her  neck 
and  rubbing  her  back.  Once  again  the  two  of  them  were  alone  in  the  office  and  the  Complainant 
did  not  verbally  object,  because  she  was  scared  and  nervous  about  receiving  her  money  from  the 
WCB. 


On  Wednesday  morning,  the  Personal  Respondent  asked  the  Complainant  to  accompany  him  in 
his  car  to  the  printer's  office.  During  the  car  ride,  he  reached  over  and  touched  the  Complainant's 
leg.  She  said  nothing,  for  the  same  reasons  that  she  had  remained  silent  on  Monday  and  Tuesday, 
but  she  did  move  closer  to  the  car  door. 

On  Thursday  morning,  the  Complainant  attempted  to  contact  her  WCB  caseworker  to  complain 
to  her  about  the  Personal  Respondent's  behaviour,  but  was  only  able  to  leave  a  message.  In  the 
afternoon,  the  Personal  Respondent  again  approached  the  Complainant  and  began  to  touch  her. 
Her  reaction  was  the  same  as  it  had  been  to  all  of  the  previous  incidents. 

The  Personal  Respondent  left  the  office  shortly  after  the  Complainant  arrived  on  Friday.  She 
attempted  to  contact  her  WCB  caseworker  again,  but  was  told  that  she  was  not  in  the  office,  and 
her  call  was  transferred  to  the  caseworker's  supervisor.  When  she  explained  the  situation  to  the 
supervisor,  the  Complainant  was  advised  to  tell  the  Personal  Respondent  to  stop  touching  her.  The 
Complainant  then  called  Mr.  Ribeiros,  who  came  to  the  office  to  speak  to  her,  and  assured  her 
that  he  would  tell  the  Personal  Respondent  not  to  touch  her.  The  Complainant  subsequently  called 
WCB  again  to  inform  them  of  this  development  and  to  express  concern  about  losing  her  job.  She 
was  told  not  to  worry  and  that  she  could  quit  and  find  another  job  if  this  one  was  not  right  for  her. 

At  approximately  4:15  p.m.  on  Friday  afternoon,  the  Personal  Respondent  returned  to  the  office 
with  his  daughter,  who  was  eleven  or  twelve  years  old.  His  face  was  red  and  the  Complainant 
believed  that  he  was  drunk.  The  daughter  approached  the  Complainant  to  see  what  she  was  doing, 
but  the  Personal  Respondent  pushed  his  daughter  away.  At  this  point,  the  Complainant  began  to 
cry  and  the  daughter  attempted  to  console  her  by  saying  "he  is  aJways  like  this",  which  the 
Complainant  believed  to  be  a  reference  to  the  Personal  Respondent's  behaviour  when  under  the 
influence  of  alcohol.  The  Personal  Respondent  then  approached  the  Complainant,  squatted  down 
beside  her  chair  and  began  to  lift  her  skirt  and  rub  her  thighs,  and  then  to  touch  the  back  of  her 
neck.  At  this,  the  Complainant  stood  up  and  announced  that  she  was  leaving.  The  Personal 
Respondent  asked  why  and  she  said,  "you  know  why,  you  know  what  you've  done".  The 
Personal  Respondent  called  Mr.  Ribeiros  and  handed  the  phone  to  the  Complainant.  When  Mr. 
Ribeiros  asked  the  Complainant  if  "he  had  done  it  again",  the  Complainant  announced  that  she 


was  leaving  and  not  coming  back.  She  then  called  her  husband  to  come  and  pick  her  up.  On  the 
way  home,  she  explained  to  him  for  the  first  time  what  had  been  going  on  during  the  week.  She 
testified  that  she  had  not  confided  in  him  or  in  other  friends  or  family  members  earlier  because 
she  found  the  incidents  too  "disgusting"  to  relate. 

In  her  haste  to  depart,  the  Complainant  forgot  to  return  the  key  to  the  Corporate  Respondent's 
offices,  but  she  subsequently  delivered  it  to  her  WCB  caseworker.  The  Complainant  never 
returned  to  the  Corporate  Respondent's  premises.  WCB  continued  to  pay  her  until  April,  when 
she  obtained  other  employment. 

The  Complainant  was  not  cross-examined  with  respect  to  the  issue  of  whether  the  Personal 
Respondent  had  ever  touched  her.  She  was  asked  if  the  Personal  Respondent  had  ever  "solicited 
sex"  from  her.  Her  response  was,  "if  you  are  asking  if  he  touched  me,  yes".  The  next  question 
was,  "I  am  not  talking  about  touching  -  that's  common.  Did  he  ever  ask  to  have  sex  with  you?" 
Her  reply  was,  "no".  I  warned  the  Respondents'  agent  on  numerous  occasions  that  he  would  not 
be  permitted  to  impeach  the  Complainant's  credibility  through  any  subsequent  witness' 
contradictory  evidence  unless  he  cross-examined  the  Complainant  with  respect  to  those 
contradictory  matters.  Notwithstanding  these  warnings,  the  Respondents'  agent  never  put  to  the 
Complainant  the  fact  that  the  Personal  Respondent  would  be  denying  that  any  physical  contact 
occurred  between  him  and  the  Complainant. 

The  entire  theory  of  the  defence  appeared  to  be  that  the  Complainant's  motive  for  making  her 
complaint  was  to  discredit  the  Personal  Respondent  in  Toronto's  Portuguese  community,  and  that 
in  this  she  acted  in  concert  with  several  others.  I  ruled  orally  that  the  Complainant's  motive  for 
filing  her  complaint  is  an  irrelevant  factor:  it  does  not  provide  a  defence  to  actions  that  would 
otherwise  constitute  a  contravention  of  the  Code.  I  did,  however,  permit  the  Respondents'  agent 
to  cross-examine  the  Complainant  with  respect  to  her  knowledge  of  the  alleged  co-conspirators, 
on  the  grounds  that  her  motive  for  making  the  complaint  might  be  relevant  to  her  credibility 
generally.  Once  the  Complainant  had  denied  any  personal  knowledge  of  these  individuals, 
however,  I  ruled  that  the  Respondents'  agent  could  not  proceed  further  and  attempt  to  impugn  her 


credibility  with  respect  to  that  denial,  for  the  reason  that  this  was  a  collateral  issue  and  her 
credibility  with  respect  to  collateral  issues  is  irrelevant. 

The  Personal  Respondent  denied  ever  touching  the  Complainant.  He  also  denied  ever  being  drunk 
in  her  presence,  and  said  that  he  rarely  drinks.  With  respect  to  the  events  alleged  to  have  occurred 
on  the  Friday,  the  Personal  Respondent's  testimony  was  that  he  did  not  observe  the  Complainant 
crying  that  day,  that  she  gave  no  indication  that  she  was  quitting,  and  that  she  simply  abandoned 
her  job. 

I  doubt  the  veracity  of  the  Personal  Respondent  with  respect  to  a  number  of  these  statements.  His 
own  behaviour  is  not  compatible  with  the  view  that  the  Complainant  "abandoned"  her  job  with 
no  explanation.  Had  she  done  so,  surely  he  would  have  attempted  to  call  her  or  someone  else  to 
find  out  why  she  was  not  at  work,  particularly  since  she  had  taken  the  key  to  the  office  with  her 
when  she  left.  The  Personal  Respondent's  denial  that  he  ever  saw  the  Complainant  crying  is 
contradicted  by  a  previous  inconsistent  statement  he  gave  to  Rosemary  Lee,  the  investigating 
Human  Rights  Officer.  Ms.  Lee  testified  that  she  had  made  verbatim  notes  of  his  comments  at 
the  time  they  were  uttered.  The  Personal  Respondent's  demeanour  while  testifying  did  nothing 
to  inspire  confidence  in  his  credibility.  He  repeatedly  failed  to  answer  questions  clearly  put  to 
him,  offering  instead  flippant  comments  in  the  nature  of  rhetorical  questions.  For  example,  when 
asked  whether  he  had  ever  touched  the  Complainant,  the  Personal  Respondent  replied  "why  would 
anyone?". 

Prior  to  the  completion  of  the  Personal  Respondent's  examination-in-chief  an  issue  arose  with 
respect  to  identity  of  the  other  witnesses  who  would  be  called  in  support  of  the  Respondents'  case, 
and  the  nature  of  the  matters  about  which  they  would  be  testifying.  In  response  to  this  dispute, 
I  made  the  following  interim  ruling: 

Mr.  Rafael,  agent  for  the  Respondents  has  indicated  his  intention  to  call  five 
witnesses  in  addition  to  the  personal  respondent.  The  OHRC  has  objected  on  the 
grounds  that  the  testimony  sought  to  be  elicited  from  these  five  goes  to  the  issue 
of  the  good  character  of  the  Personal  Respondent,  and  that  evidence  tending  only 
to  establish  the  general  good  character  of  a  Respondent  is  irrelevant.  In  his 
submission.  Mr.  Rafael  indicated  that  the  witnesses  would  not  merely  be  saying 


that  the  Respondent  is  a  "good  guy",  but  he  gave  no  further  indication  at  that  time 
of  what  he  expected  their  testimony  would  be.  Previously,  Mr.  Rafael  had 
indicated  that  the  witnesses  might  be  proffering  evidence  that  the  Respondent  is  a 
tactile  individual  who  frequently  touches  his  employees.  That  evidence  might  have 
been  relevant  to  the  issue  alleged  in  this  complaint:  whether  the  Code  was 
contravened  by  the  Respondent's  initiating  physical  contact  with  the  Complainant. 
In  my  view,  however,  it  has  no  relevance  where,  as  here,  the  Personal  Respondent 
has  flatly  denied  that  any  such  contact  occurred. 

In  summary,  evidence  with  respect  to  the  good  character  or  tactile  nature  of  the 
Personal  Respondent  is  irrelevant  and  may  not  be  called.  However,  any  testimony 
of  the  five  witnesses  that  bears  on  their  direct  knowledge  or  observation  of  the 
interactions  between  the  Personal  Respondent  and  the  Complainant  during  the 
period  when  she  was  employed  by  the  Respondents  may  be  relevant  to  the  issue  in 
these  proceedings  and  may  be  called. 

Notwithstanding  this  ruling,  a  number  of  women  who  had  worked  for  the  Corporate 
Respondent  and  with  the  Personal  Respondent  were  called  to  testify.  None  of  them 
worked  with  the  Complainant  and  none  of  them  had  any  direct  knowledge  of  the 
interactions  between  the  Personal  Respondent  and  the  Complainant.  They  were  all  asked 
the  following  questions:  "Do  you  know  what  sexual  harassment  is?":  and  "Did  [the 
Personal  Respondent]  ever  do  that  to  you?".  All  replied  "yes"  to  the  first  question  and 
"no"  to  the  second.  I  am  disregarding  this  evidence  because  it  is  of  no  probative  value 
whatsoever  to  the  issues  of  whether  the  Personal  Respondent  initiated  physical  contact  with 
the  Complainant  and  whether  he  knew  or  ought  to  have  known  that  such  contact  was 
unwanted. 


The  Personal  Respondent's  wife  also  testified.  She,  like  her  daughter  and  one  of  the 
employees,  was  asked  about  her  husband's  drinking  habits,  and  replied  that  he  drank  very 
little  alcohol.  I  accept  that  the  Personal  Respondent  rarely  drinks  alcohol  or  drinks  very 
little  alcohol  when  he  does  consume  it,  but  that  fact  is  not  probative  of  whether  he 
consumed  alcohol  while  the  Complainant  was  employed  by  the  Corporate  Respondent.  In 
any  event,  that  is  not  an  issue  I  need  to  resolve:  whether  the  Personal  Respondent  had  one 
or  several  drinks  at  lunch  has  no  bearing  on  whether  he  touched  the  Complainant  as  she 
alleges. 
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Despite  my  interim  ruling,  evidence  was  also  led  respecting  the  Personal  Respondent's  general 
good  character  and  standing  in  the  community.  That  evidence  is  of  no  probative  value  to  the 
issues  in  this  case,  and  I  am  giving  no  weight  to  it. 

The  Personal  Respondent's  daughter  testified  in  this  proceeding,  although  the  Respondents  had 
previously  refused  to  make  her  available  to  be  interviewed  by  the  investigating  Human  Rights 
Officer.  She  recognized  the  Complainant  as  someone  she  had  seen  in  her  father's  office,  but 
denied  ever  having  seen  her  crying.  When  asked  if  she  had  ever  said  to  the  Complainant  about 
her  father,  "don't  pay  any  attention,  he  is  like  that  at  home",  she  replied,  "no,  I  have  a  very 
loving  family,  he  has  never  hit  me".  I  have  serious  reservations  about  the  reliability  of  the 
daughter's  testimony  for  a  number  of  reasons.  First,  I  am  cognizant  of  the  fact  that  the  nature  of 
her  relationship  with  the  Personal  Respondent  would  incline  her  to  offer  testimony  in  the  manner 
most  helpful  to  his  case.  Second,  the  fact  of  her  having  been  "hit"  or  "pushed"  by  her  father  came 
up  only  in  the  Complainant's  testimony,  which  was  given  subject  to  an  order  excluding  other 
witnesses.  The  fact  that  the  Personal  Respondent's  daughter  knew  about  the  reference  to  hitting 
or  pushing  suggests  to  me  that  the  degree  to  which  this  witness  was  prepared  for  her  testimony 
approaches  "coaching".  Third,  I  have  taken  into  account  the  fact  that  the  Human  Rights  Officer 
was  denied  access  to  this  witness  during  the  course  of  the  investigation.  As  a  result  of  these 
reservations,  where  the  daughter's  evidence  differs  from  that  of  the  Complainant,  I  prefer  the 
Complainant's  testimony. 

THE  ANALYSIS 

The  Personal  Respondent's  behaviour  is  alleged  to  contravene  the  following  sections  of  the  Code: 

5(1)  Every  person  has  a  right  to  equal  treatment  with  respect  to  employment 
without  discrimination  because  of  race,  ancestry,  place  of  origin,  colour, 
ethnic  origin,  citizenship,  creed,  sex,  sexual  orientation,  age,  record  of 
offences,  marital  status,  family  status  or  handicap. 

7(2)  Every  person  who  is  an  employee  has  a  right  to  freedom  from  harassment 
in  the  workplace  because  of  sex  by  his  or  her  employer  or  agent  of  the 
employer  or  by  another  employee. 

7(3)     Every  person  has  a  right  to  be  free  from, 
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(a)  a  sexual  solicitation  or  advance  made  by  a  person  in  a  position  to 
confer,  grant  or  deny  a  benefit  or  advancement  to  the  person  where 
the  person  making  the  solicitation  or  advance  knows  or  ought 
reasonably  to  know  that  it  is  unwelcome;  or 

(b)  a  reprisal  or  threat  of  reprisal  for  the  rejection  of  a  sexual 
solicitation  or  advance  where  the  reprisal  is  made  or  threatened  by 
a  person  in  a  position  to  confer,  grant  or  deny  a  benefit  or 
advancement  to  the  person. 

10(1)    "harassment"  means  engaging  in  a  course  of  vexatious  comment  or  conduct 
that  is  known  or  ought  reasonably  be  known  to  be  unwelcome 

I  find  that  the  Personal  Respondent  deprived  the  Complainant  of  her  right  to  equal  treatment  in 
employment  without  discrimination  on  the  basis  of  sex  when  he  massaged  her  neck,  rubbed  her 
knee,  and  initiated  the  other  forms  of  physical  contact  about  which  she  has  complained.  The 
Personal  Respondent's  behaviour  became  so  unbearable  that  the  Complainant  felt  compelled  to 
quit  her  job.  These  events  constitute  a  contravention  by  the  Personal  Respondent  of  s.  5(1)  of  the 
Code. 

I  further  find  that  the  physical  contact  initiated  by  the  Personal  Respondent  amounts  to  a  sexual 
advance.  Tne  jurisprudence  is  clear  that  a  verbal  solicitation  is  not  required:  non-verbal  conduct 
is  sufficient  to  constitute  an  advance. 

I  further  find  that  the  sexual  advances  amounted  to  a  course  of  vexatious  conduct.  Although  they 
continued  over  the  course  of  only  one  week,  during  that  time  they  were  regular  and  persistent. 

The  Personal  Respondent  was  the  Complainant  s  immediate  supePvisor  and  had  an  ownership 
interest  in  the  Corporate  Respondent.  He  was,  therefore,  in  a  position  to  confer,  deny  or  grant 
her  a  benefit. 

The  most  troublesome  aspect  of  the  case  is  whether  the  Personal  Respondent  knew  or  ought  to 
have  known  that  the  sexual  advances  he  initiated  were  unwelcome.  The  Complainant  never  said 
to  him,  "Don't  do  that".  She  did  testify  that  she  shrank  away  from  his  touch.  In  the  early  pan 
of  the  week,  this  shrinking  ought  to  have  been  sufficient  indication  to  the  Personal  Respondent 
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that  he  should  "back  off",  particularly  since  their  linguistic  incompatibility  may  have  made  it 
difficult  for  him  to  verbally  assure  himself  that  his  behaviour  was  not  objectionable  to  the 
Complainant.  By  Friday,  however,  when  the  Personal  Respondent  encountered  the  Complainant 
in  tears,  there  can  be  no  doubt  that  he  knew  or  ought  to  have  known  that  his  advances  were 
unwelcome. 

I  turn  now  to  the  issue  of  damages. 

There  is  no  claim  for  special  damages  for  lost  wages  because  the  Complainant's  salary  was 
maintained  by  the  WCB  until  she  was  able  to  obtain  other  employment. 

The  only  claim  in  this  case  is  for  general  damages.  The  Commission  submitted  that  the 
appropriate  measure  of  such  damages  is  $5000.00,  taking  into  account  the  fact  that  the 
Complainant  should  be  compensated  for  two  injuries:  her  mental  suffering;  and  her  loss  of  the 
right  to  dignity  and  freedom  from  discrimination.  Commission  counsel  also  argued  that  each 
unwanted  contact  that  the  Personal  Respondent  initiated  with  the  Complainant  constituted  a 
separate  trespass  to  her  person,  entitling  her  to  damages.  In  a  similar  vein,  she  argued  that 
because  the  Personal  Respondent's  conduct  contravened  several  different  sections  of  the  Code, 
damages  are  awardable  in  respect  of  each  separate  violation.  Finally,  Commission  counsel  urged 
me  not  to  measure  the  extent  of  the  Complainant's  damages  by  a  yardstick  in  which  the  most 
egregious  breach  of  an  individual's  human  rights  entitle  him/her  to  general  damages  capped  at 
$10,000.00,  and  all  other  human  rights  violations  are  pro-rated  based  on  their  severity. 

For  the  most  part,  I  agree  with  the  Commission's  articulation  of  the  principles  that  should  be 
applied  to  the  assessment  of  damages  in  this  case.  I  do  not,  however,  agree  that  in  this  case  the 
damage  award  ought  to  reflect  the  fact  that  a  finding  of  a  Code  contravention  could  be  founded 
on  anv  of  a  number  of  sections.  In  the  most  general  terms,  the  fact  is  that  the  ComDiainant  was 
discriminated  against  in  her  employment  on  the  basis  of  sex.  The  injury  to  her  is  not  compounded 
by  the  fact  that  liability  on  the  pan  of  the  Respondents  might  be  founded  in  a  number  of  sections 
of  the  statute.  Had  the  different  foundations  of  liability  resulted  in  different  injuries  to  her,  my 


conclusion  might  have  been  different.  In  other  words,  the  number  of  injuries,  not  the  number  of 
contraventions,  increases  the  amount  of  damages. 

I  have  reviewed  the  various  authorities  provided  to  me  by  Commission  counsel,  but  only  intend 
to  comment  on  three  of  them.  The  situation  in  Christine  Crozier  v.  Murray  Asselstine  (unreported 
decision  of  Bernard  Adell  dated  October  3,  1994)  also  involved  sexual  harassment  in  an 
employment  relationship  that  endured  only  a  week  before  the  complainant  there  quit.  In  that  case, 
although  the  sexual  advances  were  verbal  in  nature  only,  the  unwanted  nature  of  them  was  clearly 
communicated  at  the  first  possible  opportunity.  In  the  absence  of  any  evidence  of  lasting 
psychological  harm  to  the  complainant  requiring  her  to  seek  medical  help  or  counselling,  or 
preventing  her  from  continuing  her  regular  activities,  the  Board  of  Inquiry  ordered  general 
damages  in  the  amount  of  $1500.00.  In  Noffke  v.  McClaskin  Hot  House  (1986),  1 1  C.H.R.R. 
D/407,  during  the  course  of  two  months  employment  with  the  Respondent,  the  Complainant  was 
subjected  to  sexual  harassment  of  a  verbal  and  physical  nature,  which  she  verbally  indicated  to  be 
unwelcome.  In  assessing  the  Complainant's  general  damages,  the  Board  wrote: 

I  find  that  throughout  her  employment  with  the  respondents,  Ms.  Darlene  Noffke 
was  subjected  to  comments  and  physical  contact  which  amounted  to  sexual 
harassment.  This  harassment  was  particularly  difficult  for  a  young  woman  in  her 
first  employment,  creating  anxiety  and  distress  both  while  employed  by  the 
respondent  and  for  a  period  of  time  after  she  left  the  respondent's  employ.  She 
discussed  his  actions  and  comments  with  both  her  counsellor  at  the  FUTURES 
program  and  with  a  counsellor  at  the  Peterborough  Rape  Counselling  Centre  after 
she  left  McClaskin  Greenhouses.  Although  she  found  work  soon  after  leaving  the 
respondent's  employ,  I  fmd  that  $2750  is  [an]  appropriate  figure  for  mental  anxiety 
up  to  the  date  of  the  Inquiry.  I  therefore  do  not  award  any  amount  for  interest,  (at 
para. 49) 

Finally,  in  Cuff  v.  Gypsy  Restaurant  (1987),  C.H.R.R.  D/3972,  in  setting  the  award  for  mental 
anguish  at  $2000.00  in  a  case  involving  physical  and  verbal  harassment,  the  Board  of  Inquiry 
wrote: 

The  victim  at  22  or  23,  an  immigrant  to  Canada  of  nine  to  ten  years,  and  a  shy 
person,  was  somewhat  vulnerable.  At  the  same  time,  although  the  victim  was 
"very  scared"  as  a  result  of  the  February  grabbing  incident.  I  find  that  she 
managed  to  inculcate  in  herself  a  certain  degree  of  indifference  to  the  respondent's 
behaviour  and  that  it  has  apparently  not  left  a  lasting  impression  on  her.  (at  para. 
31553) 
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Here,  the  Complainant  testified  that  she  was  upset  and  distressed  by  the  Personal  Respondent's 
behaviour,  and  indeed  she  began  to  cry  during  her  testimony  while  recounting  it.  Her  distress  is 
also  evidenced  by  the  fact  that  she  left  the  Personal  Respondent's  employ  after  only  a  week,  even 
though  she  needed  work  and  was  worried  about  the  terms  of  her  rehabilitation  program  with  the 
WCB.  Very  little  evidence  was  led  with  respect  to  any  lasting  harm  or  distress  the  Complainant 
suffered  as  a  result  of  the  Personal  Respondent's  conduct:  she  testified  only  that  she  tried  not  to 
remember  the  incidents  in  question  because  when  she  did  recall  them  she  began  to  cry.  In  these 
circumstances,  I  fmd  that  compensation  for  general  damages  in  respect  of  both  the  Complainant's 
loss  of  dignity  and  mental  anguish  should  be  set  at  $3000.00.  This  amount  is  inclusive  of 
prejudgment  interest. 

I  find  the  Personal  and  Corporate  Respondents  jointly  and  severally  liable  and  order  them  to  pay 
the  amount  of  $3000.00  to  the  Complainant.  If  this  amount  is  not  paid  within  60  days  of  the  date 
of  this  decision,  it  will  attract  post-judgment  interest  calculated  in  accordance  with  the  Courts  of 
Justice  Act,  R.S.O.  1990,  c.  C.43. 

Dated  at  Toronto  this  26th  day  of  March,  1997: 


Mary  Anne  McKellar 
Member,  Board  of  Inquiry 


